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MEMORANDUM 

TO: BOUDIN, NESSON, DONOVAN, WEINGLASS, YOUNG 

FROM: BILL FLORENCE 

DATE: JANUARY 9, 1973 

RE: SECURITY BRIEFING AND TERMINATION STATEMENTS 


1. The Prosecution's Trial Memorandum, on page 17, 
indicated that the Security Briefing and Termination State¬ 
ments signed by Ellsberg and Russo will be presented as 
evidence that both defendants "understood the criminal penalties 
for disclosure [of classified information] to unauthorized 
persons." 

2. The Prosecution's proposal reflects both a mis¬ 
representation of facts regarding the statements signed by the 
defendants and a mis-use of the term "classified information." 

3. The facts are: 

(a) The Government form (DSA Form 482) signed 
by Ellsberg 11 September, 1967 and Russo 13 December, 
1969 contains the statement, "I am informed that 
such improper disclosures [communication of classi ¬ 
fied information to an unauthorized person] 

be punishable under Federal criminal statutes /* 

(See Tabs 1 and 2.) (Emphasis added.) 

(b) The wording in statements of "security 
briefing" and "security acknowledgement" signed by 
















slightly different, but it does not reflect any 
understanding that so-called, unauthorized dis¬ 
closure of classified information in itself could 
be a violation of law. Furthermore, the latest 
statements on Government forms which the defend¬ 
ants signed necessarily must be accepted as the 
Government's interpretation of pertinent and 
applicable law at the time they were signed. 

(Examples of earlier statements are included in 
Tabs 1 and 2.) 

(c) The reference in Tabs 1 and 2 to Ellsberg 
and Russo having read "the portions of the Espionage 
Laws and other Federal criminal statutes relating 
to the safeguarding of classified information" merely 
reflects that the defendants were reminded of the 
extremely narrow application of the "laws" and 
"statutes." Obviously, they relate only to informa¬ 
tion which the possessor has reason to believe could 
be used to the injury of the United States or to the 

advantage of any foreign nation , regardless of whether 
the information actually requires a security classifi¬ 
cation under the President's administrative classifica¬ 
tion order (Executive Order 10501). 

4. Pursuant to Executive Order 10501, the reference 
in Tabs 1 and 2 about not communicating "classified information" 
to an unauthorized person can only apply to such official 
defense information of the United States Government as qualifies 
for that designation under section 1 of the Executive Order. 
Although the order does not apply to any person other than 


heads of Executive branch agencies, it is available to the public 


















for perusal and analysis, as follows: 


(a) Section 1 of the order describes what 
official defense information actually qualifies for 
protection by Executive branch personnel. 

(b) No information requires protection (by 
Executive branch personnel) in the interests 

of national defense unless it qualifies for such 
protection under section 1 of the order. The 
existence of a classification marking, as provided 
for in section 5 of the order has no bearing on 
whether the information qualifies for protection 
under section 1 of the order. 

(c) Section 4 (b) of the order states that 

"the downgrading or declassification of extracts from 
or paraphrases of classified documents shall also 
require the consent of the appropriate classifying 
authority unless the agency making such extracts 
knows positively that they warrant a classification 

lower than that of the document from which extracted , 
O^THATTHEYAR^OT^^SSIFI^" (Emphasis added) . 
Although the order applies only to heads of Executive 
branch agencies, the following principle reflected 
in it is universally applicable: Regardless of what 
security classification marking may appear on a document , 

a person may disseminate information without protective 

restrictions if he knows ;that its disclosure could not 
be prejudicial to the defense interests of the nation . 

(d) Information that does not qualify for 
protection in the interests of national defense could 
not be considered as qualifying for the term "classified 


















information" under Executive order 10501 or the 
security briefing statements appended as Tabs 1 
and 2. 

5. The attached security briefing statements do 
not constitute contracts between any two parties as did C.I.A. 
Secrecy Agreement that Victor L. Marchetti signed on 3 October, 

1955 (Tab 3). As stated by the Fourth Circuit Court of Appeals, 
and affirmed by action of the Supreme Court, the paper Marchetti 

I signed was, and is now a valid contract. He is "stuck" with it. 

6. Ellsberg and Russo are not bound by anything 
in the papers they signed, other than that they: 

(a) Promised to themselves not to disclose 

to so-called unauthorized persons any official defense 
information of the United States Government, the 
unauthorized disclosure of which could be prejudicial 
to the defense interests of the nation. (See section 
1(c) of Executive order 10501 for definition of 
lowest category of "classified defense information.") 

(b) Certified to themselves that they had been 
informed or instructed about laws and regulations, 

the substance of which is of common knowledge publicly. 

(c) Promised to themselves to report to the FBI 

and their employer any attempt by a so-called unauthorized 
person to solicit official defense information of the 
United States Government,the unauthorized disclosure of 
which could be prejudicial to the defense interests 
of the nation. 

7. Nothing in the study entitled "United States - 
Vietnam Relations 1945-1967" or the other two documents cited in 














the Ellsberg-Russo indictment qualified for restrictions 
reflected by the promises in Tabs 1 and 2 or by the 
Espionage Laws or other Federal criminal statutes referred 
to in those tabs. 
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